SERVED:. February 28, 1992
NTSB Order No. EA-3500

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD

at its office in Washington, D.C
on the 1st day of February, 1992

BARRY LAMBERT HARRI S,
Acting Adm ni strator,
Federal Aviation Adm nistration,
Conpl ai nant,
V. SE- 10016
RUSSELL W SWANSQN,

Respondent .

OPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial
deci sion Adm ni strative Law Judge Patrick G GCeraghty issued
in this proceedi ng on Septenber 14, 1989, at the concl usion

1

of an evidentiary hearing.” By that decision the | aw judge
affirmed an order of the Adm ni strator suspendi ng

respondent's airline transport pilot ("ATP') certificate on

'"An excerpt from the hearing transcript containing the

"Decisional Oder" and, appended to it, those pages preceding it
containing the law judge's review and assessnment of the parties’
evi dence i s attached.
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al l egations that he violated sections 91.29(a) and 91.9 of
t he Federal Aviation Regulations ("FAR'), 14 C.F. R Part 91
by operating as pilot in command, Civil Aircraft N65666 (a
Stearman Aircraft) when it was not in an airworthy
condi tion.*

Respondent's appeal in this matter focuses not on
whet her the evidence sufficiently establishes his operation
of an unairworthy aircraft, but on whether the
Adm ni strator's action should have been dism ssed by the | aw

judge on grounds of res judicata or collateral estoppel.’

’FAR sections 91.29(a) and 91.9 provide as foll ows:

"§ 91.29 duvil aircraft airworthiness.

(a) No person may operate a civil aircraft unless it is an
airworthy condition.

91.9 Careless or reckl ess operation.

No person nmay operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another."

‘Under the doctrine of res judicata (claim preclusion), a
final judgnent on the nerits of an action precludes the parties
fromrelitigating issues that were or could have been raised in
that action. Under collateral estoppel (issue preclusion), once a
court has decided an issue of fact or law necessary to its
judgnent, that decision may preclude relitigation of the issue in
a suit on a different cause of action involving a party to the
first case. Alen v. MCQurry, 449 U S 90, 93 (1980). In order
for the doctrine of res judicata to be applicable, there nust be
identity in the cause of action and identity of parties.
Adm nistrator v. Yarborough, 3 NISB 1498, 1499 (1978). W have
previously rejected the doctrine of res judicata where the
Adm nistrator has asserted it in an enforcenent action against a
pilot certificate, where the pilot was al so an owner of the conpany
hol ding an operating certificate which was the subject of a prior
enforcenent action arising from the sane facts, ruling that the
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The Administrator has filed a brief in reply.

Upon consi deration of the briefs of the parties, and of
the entire record, the Board has determ ned that safety in
air comrerce or air transportation and the public interest
require affirmation of the Adm nistrator's order, except as
nodi fied herein with regard to sanction. For the reasons
that follow, we will grant respondent's appeal only with
respect to the issue of sanction.

In order to properly address the matters raised by
respondent, it is necessary to set forth the history of this
enforcenent action. On April 6, 1988, the Adm nistrator
I ssued an Anended Enmergency Order which revoked respondent's
mechani c certificate on allegations that he violated FAR
sections 43.9(a)(1), and 43.13(a) and (b).* The energency
order of revocation, which served as the conplaint in that
proceedi ng, and whi ch was docketed by the Board as SE-9181,
alleged in pertinent part as foll ows:

"2. On Decenber 22, 1987, you [respondent] perforned
repairs to correct water danage and/or rot of the trailing
edge of both lower wings of Cvil A rcraft N65666, a Boei ng

B75N1 (PT-17) [the Stearman Aircraft] by forcing epoxy
t hrough cracks on the trailing edges and cl anpi ng them shut,

operator and the pilot are separate and distinct parties. See
Admnistrator v. Mkesell, 5 NISB 1853 (1987), aff'd sub nom
M kesell v. DOT, 894 F.2d 409 (9th Gr. 1990), cert. denied. 110 S.
Ct. 2212 (1990); Admnistrator v. Denham 5 NTSB 1761 (1987).

‘FAR 88 43.9 and 43.13 deal with the proper performance of
mai nt enance, alteration, or preventive naintenance on aircraft, and
the requisite recording of that work.
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and then approved the said aircraft for return to service
wi t hout meking a proper entry of all the work performed in
t he mai nt enance records of the said aircraft.

3. On Decenber 22, 1987, you perforned repairs to
correct the |isted discrepancies on Civil Aircraft N46693, a
Fairchild Mbdel Ms2A (PT-19A) and then approved the said
aircraft for return to service without making an entry in the
mai nt enance records of the aircraft of the work perforned or
reference to data acceptable to the Adm ni strator

(a) Splitting in the center section of the trailing
edge of the right w ng; and

(b) Battery fluid that overflowed into the center
section of the fusel age.

4. The repairs perfornmed as described in paragraph 3
above, were not in accord with Technical Oder No. 01-115 GA-
2 which is the service manual for the said aircraft.

5. The use of epoxy to repair the danmage referred to
I n paragraph 3(a) above was not in accordance with acceptable
data."

On Decenber 8, 1988, a hearing was held in SE-9181
bef ore Judge Geraghty. During the hearing it became apparent
that the Adm nistrator had all eged only that respondent
failed to make proper entries regarding his repair of the
Stearman aircraft, but not that his repair of that aircraft
was inproper. The |aw judge denied the Adm nistrator's
notion to anmend the conplaint to include that allegation, and
ultimately affirmed the remai ning all egations and the
revocation of respondent's nechanic certificate. Respondent
appeal ed the law judge's initial decision to the full Board.

In his reply brief, the Adm nistrator w thdrew Paragraph 2 of

the Amended Order and that portion of the FAR 843.9(a)(1)
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all egation pertaining to the Stearnman aircraft. On August
14, 1989, the Board issued NTSB Order No. EA-2971, granting
respondent’'s appeal in part by affirm ng the enmergency order
except as to the FAR section 43.13(b) allegation and by

nodi fyi ng the sanction to provide for a 90-day suspensi on of
respondent's nechanic certificate.’

On May 16, 1989, the Adm nistrator issued an anended
order suspendi ng respondent's ATP certificate. That order,
whi ch served as the conplaint in this proceeding, alleges in
rel evant part as follows:

"2. On Decenber 23, 1987, you acted as pilot in command
of Gvil Arcraft N65666, a Boei ng Mbdel B-75N belonging to
the Confederate Air Force, on a flight in air comerce in the
vicinity of Harlingen, Texas.

3. At the tinme of the above-nentioned flight, said
aircraft was in an unairworthy condition: A Decenber 15,
1987 Condition Notice placed on the aircraft indicated that
both |l ower wings were rotting out at the trailing edges and
that such conditions were considered to be an i nm nent hazard
to safety.

4. You thereafter attenpted to repair N65666 so as to
correct these conditions. Your repairs, however, failed to
acconplish this."

The Admnistrator's evidence consists of t he

testimony of two FAA inspectors who exanmned the Stearnan

*Respondent's request that, in the event that the order in this
proceeding is affirmed, the sanction be reduced from 120 to 15 or
30 days because of the Board's finding in the prior proceeding that
he "genuinely believed that the aircraft was safe to fly..., Oder
EA-2971 at 8, is msleading. The Board's prior finding pertained
only to the Fairchild Aircraft.
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aircraft on Decenber 15, 1987, and who placed a Condition
Notice on the aircraft indicating that rot was comng out of
the trailing edge of both wings. The naintenance officer for
the aircraft owner, the Confederate Air Force, testified that
he observed the inspection of the aircraft and he agreed wth
the inspectors when they showed him a sliver of wood, which
they had renoved from the aircraft's wing, that it indicated
the existence of wood rot. The nmaintenance officer also
testified that when one of the inspectors hit the top of the
wing with his hand, he saw flakes of wood rot fall off of the
Wi ng.

Respondent testified that he did not see wood rot and
therefore his repair, which consisted of gluing the w ngs back
together, was not an unacceptable nethod of repair and he was
reasonable in believing the aircraft was airworthy.® The |aw
judge made a credibility determnation in favor of the
Adm ni strator's w tnesses. In the Board's view, the evidence
Is overwhel mng that respondent, an ATP certificated pilot and
a certificated nechanic, saw the rot and knew or should have
known that under such circunstances his repair, which did not
first include an inspection for internal danmage, could not
ensure that the aircraft was airworthy. W concur in the |aw

judge's findings, which we adopt as our own.

’Respondent also noted his repair on the Condition Notice,
whi ch he then signed and forwarded to the FAA
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Respondent asserts, nonetheless, that the Admnistrator's
conplaint in this matter should be dism ssed because the facts
which gave rise to the conplaint, i.e., the propriety of his
repair on the Stearman aircraft, has already been litigated in
the action taken by the Adm nistrator against his nechanic's
certificate. W disagree. The conplaint against respondent's
mechanic certificate was that because of his allegedly inproper
repairs and entries, he no |onger possessed the qualifications
to exercise the privileges of that certificate. The claimin
this case however, is that respondent failed to properly
exercise the privileges of his airman certificate by operating
an aircraft which he knew or should have known was not
airworthy. Thus, the Admnistrator's clains are different, the
facts necessary to establish the clains are different, and the

doctrine of res judicata is inapplicable. Simlarly, the

doctrine of collateral estoppel is unavailable to respondent
since the issue of whether his repairs were such that they made
the Stearman aircraft airworthy, and because of the wthdrawa
of certain of the allegations even the issue of his entries
regarding his repairs on the Stearman aircraft, were never

litigated in the prior proceeding.’

‘Moreover, a violation of FAR 891.29(a) can occur wthout a
violation of any section of Part 43. Admnistrator v. Bean, NISB
Order No. EA-3151 at 3 1990). A pilot in command is responsible
for determning whether an aircraft is in condition for safe flight
before he operates that aircraft. FAR 891.29(b).
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Not wi t hst andi ng t he f or egoi ng, we rej ect t he
Adm ni strator's argunent, in response to respondent's appeal
for a reduced sanction, that the fact that respondent was the
mechanic who was assigned to repair the rot problem is an
aggravating factor to be considered in fashioning an
appropriate sanction. Wile Board precedent recognizes that a
pilot who is also a nechanic should be held to a higher
standard when his action in determning the airworthiness of an

aircraft he operated is scrutinized, See e.qg., Admnistrator v.

D Attilio, NISB Oder No. EA-3237 (1990); Admnistrator v.

Doppes, 5 NISB 50 (1985), we find that fairness dictates that
where, as here, respondent's nechanic certificate has already
been suspended for essentially the sane acts conplained of in

8

this proceeding,” his possession of that certificate should not
be used as a basis for increasing the sanction against his
pilot certificate beyond that which is generally affirned by

the Board in simlar cases. See e.qg. Admnistrator v. Yarsley,

NTSB Order No. EA-2764 (1988)(60 day sanction for a violation

of FAR 8§ 91.67(a)(1) and 91.29(a)), Admnistrator v. Doppes, 5
NTSB 50 (45 day sanction for violations of FAR 8§ 92.29(a) and
91.9).

*The original conplaint filed in the prior proceeding alleged
i nproper entries regarding the repairs on the Stearman aircraft.
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ACCORDI NAY, | T I'S ORDERED THAT:
1. Respondent’'s appeal is denied, except with regard to the
I ssue of sancti on.
2. The Admnistrator's order and the initial decision are
affirmed except with regard to sanction which is nodified to a
suspensi on of respondent's ATP certificate for a period of 45
days; and
3. The 45-day suspension of respondent's ATP certificate shal
commence 30 days after service of this order.’
KOLSTAD, Chairman, COUGHLIN, Vice Chairnman, LAUBER HART, and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

°For purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 861. 19(f).
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